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e-bikes, FBT,

anad salary
sacrificing

Entering into a remuneration package
to secure a vehicle through a salary
sacrifice arrangement is a popular
option offered to employees. However
the ATO has issued a ruling on another
particular set of wheels that opens up
both a tax and health incentive.

ATO guidance covering the use of an electric bicycle
(e-bike®) by an employee has been released, which
applies from 1 April 2019 to 31 March 2024. In it, the
ATO sets out the fringe benefits tax consequences of
employers providing their employees with the use of
e-bike under a salary packaging arrangement.

Briefly, the FBT consequences are quite different

to the more common vehicle supplied under such
arrangements (that is, a car). The ruling says that a
“car benefit” will not arise from an employee’s use of an
e-bike because, simply, the e-bike is not a car.

A “property benefit” will not arise from an employee’s
use of an e-bike as in this arrangement the e-bike
leasing company retains the ownership of the e-bike
during the term of the lease.

However a “residual benefit” will arise. But the residual
benefit will be an exempt benefit under the FBT rules if
the private use of the e-bike is restricted to:

Q travel to and from work

Q use that is incidental to travel in the course of
performing employment-related duties, and

Q non-work-related use that is minor, infrequent and
irregular.

Where a residual fringe benefit does arise from an
employee’s use of an e-bike, the taxable value of the
fringe benefit can be calculated using either:

Q the proportion of total operating costs that relates to
private use, or

Q a cents per kilometre basis (the same as motorcycles,
16c¢ for FBT year 2019-20) if there is extensive
business use.

The arrangement as described reflects novated lease
arrangements that are more usually used for the

four wheeled variety of vehicles that are provided to
employees.

Of course the ancillary “real” benefits include reducing

carbon emissions, easing traffic congestion, lessening

demand on infrastructure, encouraging more modes of
transport and actively promoting a healthy lifestyle with
flow-on benefits to the general cost of health care. |

*An e-bike is defined as a bicycle-like frame fitted with an electric motor, which provides support when the rider is actively
pedalling — the rider therefore is still getting exercise, but the effort is supported by battery power. As with unpowered

bicycles, there is no requirement for registration or a drivers licence.
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The amnesty allows employers to make deductible
payments, without penalties, of outstanding
superannuation guarantee charge (SGC) amounts if:

u they relate to the period 1 July 1992 until 31 March
2018; and

m they are paid during the amnesty period (24 May 2018
until 11.59pm, 7 September 2020).

However interest calculated at a rate of 10% a year on
the SG shortfall will still apply to compensate employees
for these late payments.

The amnesty comes at a time when the ATO’s

ability to identify unpaid or underpaid SG has greatly
increased. This has come about through a number

of developments, including better technology

and information systems, more frequent reporting
requirements for super funds and employers, and a
greater supply and cross-referencing of data from
institutions and agencies that feeds into the tax system’s
increasingly utilised pre-fill capabilities.

The incumbent super rules (that is, before the amnesty)
impose a penalty on employers who do not pay the
minimum amount of compulsory contributions in respect
of their employees’ ordinary times earnings (OTE) for
each quarter.

If the required minimum payments are not made by
28 days after the quarter to which they relate, SGC
comprised of the following amounts is payable:

1. SG shortfall — the total of these amounts in respect
of each affected employee;

2. interest on those SG shortfalls — currently 10% a
year on each individual shortfall from the beginning
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Employers get an
amnesty for missed
super payments

It has been a long time coming, but

a planned government amnesty for
employers who have missed paying the
superannuation guarantee (SG) to their
employees has now become law. The
amnesty was passed on 6 March 2020,
and lasts until 7 September 2020.

of the relevant quarter until the date the SG charge
is payable; and

3. an administration fee — calculated at a rate of $20
per employee, per quarter.

4. apenalty — up to 200% of the SGC.
In addition, payments of the SGC will not be deductible.

Importantly, employers should note that the ATO has
stated that it will continue to apply the above rules
should employers that have unpaid SG obligations not
come forward and take advantage of the amnesty.

SUPERANNUATION GUARANTEE AMNESTY
BENEFITS

The amnesty provides employers with a number of
concessions if they pay qualifying outstanding SGC. If
an employer qualifies for the amnesty, they:

= Will be able to claim a tax deduction for the SGC
amounts paid to the ATO by 7 September 2020

= won't be required to pay the administration
component ($20 per employee per quarter)

= won'’t have the penalty applied.

If an employer has already been assessed for a quarter,
they can amend a previously disclosed SG shortfall.
However only newly-disclosed, additional amounts will
be considered for the benefits of the amnesty.

If an employer has previously disclosed unpaid SG to
the ATO in anticipation of the SG amnesty, they don’t
need to lodge again or apply on the SG amnesty
form (more below). The ATO will review all disclosures
received between 24 May 2018 and 6 March 2020.

continued page 10 =>
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When establishing a self managed
superannuation fund (SMSEF), one
central decision to be made early on
isif the trustee structure is to consist

of individual trustees or a corporate
trustee. Between these choices, you can
have up to four individual trustees, or
one company that acts as trustee (with
that incorporated body having up to

four directors).

There are differences between these two structures,
which can matter depending on your circumstances and
outlook on effective retirement savings. The decisions

to be made when choosing between the two choices
relate to member/trustee requirements, some costs,
how assets are to be owned, possibly penalties, and
ultimately any succession considerations.

Tax Town | 1300 269 829

porate
stee for your SMSF

72

REQUIREMENTS

For individual trustees, a fund is required to have two
to four members, with each member of the fund also
a trustee and vise versa (for single-member funds, see
below). A member cannot be an employee of another
member — unless they are relatives.

With a corporate trustee, there needs to be one to four
members, with each member of the fund a director of
the corporate trustee and vise versa. Again, a member
cannot be an employee of another member — unless
they are relatives.

For single-member funds with individual trustees, there
must be two trustees, one of which must be the fund
member. If that member is an employee of the other
trustee, they must be relatives.

For single-member funds with a corporate trustee, the
trustee company can have one or two directors, but no
more. The fund member must be the sole director or
one of the two, and if there are two directors and the
fund member is an employee of the other, the member
and the other director must be relatives.

continued overleaf =>
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Individual or corporate trustee for your SMSF? continued

COSTS

Individual trustees cost less because there are no fees
to be paid to ASIC for incorporation, which includes
establishment and administrative costs. Note: a trustee
cannot be paid for their duties and services as a trustee.

Corporate trustees on the other hand are charged a

fee to register with ASIC, and there is an annual review
fee. This however is lower if the incorporated body

acts solely as a super fund trustee, but is higher if the
corporate also performs another function, such as
running a business. A corporate trustee cannot be paid
for its services, and its directors cannot be paid for their
duties or services in relation to the fund.

ASSET OWNERSHIP

If an individual trustee is removed or another added, you
must change the titles of the SMSF’s assets. This can
take time and can cost, as state government authorities
may charge a fee for title changes and most financial
institutions also charge a fee for title changes.

For corporate trustees, recording and registering assets
can be simpler, particularly for changes in membership
— the corporate trustee doesn’t change, so the titles
of the SMSF’s assets are unchanged. When a person
starts or stops being a member of the SMSF, they
become, or cease to be, a director of the corporate
trustee. It is required however to notify the ATO and
ASIC of any change in directors.

SEPARATION OF ASSETS

An important aspect of SMSFs is that the fund’s assets
must be kept separate from any assets that members
hold personally.

With individual trustees, the funds assets must be held
in the fund’s name, and must not be combined with any
member’s personal assets.

It is the same for corporate trustees, however as the
company (the corporate trustee) will have limited liability,
there is greater protection should the trustee be sued
for damages.

PENALTY DIFFERENCES

If superannuation laws are breached, administrative
penalties are levied on each trustee. Remember
however that while a fund can have up to four individual
trustees, the alternative structure results in one
corporate trustee.

Take for example a fund that fails to prepare financial
accounts and statements — a breach of the rules that
results in a liability of 10 penalty units (each unit is
valued at $210). A corporate trustee would therefore
be hit with a penalty of $2,100, but with four individual
trustees, the fund is looking at a penalty of $8,400.

SUCCESSION

Where changes to individual trustees occur, if one
trustee of a fund passes away for example, the fund will
not be able to remain compliant and will not be able to
operate as usual in most cases — unless an appropriate
succession strategy has been prepared.

The corporate trustee on the other hand, not being a
natural person, continues in the event of a member’s
death. With this situation, or even the incapacity of a
member, control of the SMSF and its assets by the
corporate trustee is more certain. B

Employers get an amnesty for missed super payments continued

ELIGIBILITY

To be eligible for the amnesty, and for qualifying
SGC, an employer must meet and fulfil all the
following criteria. They must:

= have not been informed the ATO is examining
or intends to examine the SG obligation for the
quarter(s) the disclosure relates to

= disclose an SG shortfall for an employee that hasn’t
already been disclosed to the ATO (or disclose
additional amounts of SG shortfall for a quarter
previously disclosed)

m disclose for quarter(s) starting from 1 July 1992 to
31 March 2018
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= lodge the completed SG amnesty form
with the ATO so it is received no later than
7 September 2020.

Note that we can provide the necessary form. Also
note that you will need to pay the amount owing to
the ATO or set up a payment plan after you lodge the
SG amnesty form. You need to do this to avoid being
disqualified and losing the benefits of the amnesty.

Should an employee ask, the ATO has further stated
that should an individual’s contribution caps be
exceeded due to these catch-up SG payments,
discretion will be exercised to disregard the
contributions made under the amnesty. B
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